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he success of sex trafficking—a $99 billion dollar

industry—is attributed to the concomitant growth

of technology with increased use of social media

that allows traffickers to locate both potential vic-
tims and buyers quickly and on a large scale.! Sexual
predators use social media platforms, chat rooms, web-
sites, and messaging apps as recruitment tools—simul-
taneously contacting vulnerable people, typically
children and women—in a process of grooming that
involves building trust and emotional connections
in the relationship before luring them into meeting.
The acts of using the Internet to entice minors for
the purpose of sexual activity have been criminalized
under 18 U.S.C. §2422(b). Once the victim is with
the trafficker, the next phase is to gain submission
from the victim through force, manipulation, and/or
deceit for the purpose of being sexually exploited by
the trafficker. Traffickers use hotels for housing their
trafficking victims and as venues for their commer-
cial sex business (both in-calls and out-calls), often
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including the name and address of hotels in the online
ads.’ At least 75% of victims reported being advertised
online and sold multiple times per day as the Internet
environment allows buyers to easily ‘order’ and pay for
specific sex acts.*

ANTI-TRAFFICKING
LEGISLATION

By 2000, the United States and the rest of the
world decided to take legal action against human traf-
ficking. In accordance with the 2000 United Nations
Transnational Organized Crime Protocol II to Prevent,
Suppress and Punish Trafficking in Persons Especially
Women and Children (aka UN Palermo Protocol),’
trafficking was internationally defined in Article 3 (a)
as including three elements:

(1) the act (recruitment, transportation, transfer, har-
boring, or receipt of persons),

(2) the means (threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or
of the giving or receiving of payments or benefits to
achieve the consent of a person having control over
another person), and

(3) the purpose (exploitation, including, at a minimum,
the exploitation of the prostitution of others or other
forms of sexual exploitation, forced labor or services,
slavery or practices similar to slavery, servitude or the
removal of organs) .

Two weeks before the Palermo Protocol was
finalized, the United States enacted the Trafficking
Victims Protection Act of 2000 (TVPA, Title 18
Sec. 112 Chapter 77). Although its purpose was to
criminalize sex trafficking, since its passage the num-
ber of prosecutions ending in convictions were low®
and mandatory restitution was rarely awarded.” To
handle some of the inadequacies and expand the
original scope to cover newly learned aspects of this
crime, amendments and reauthorizations (TVPRA)
were enacted multiple times from 2003 through
2020.8 The 2003 reauthorization categorized traffick-
ing under RICO, mandated annual reports to con-
gress, and provided a civil remedy for victims to allow
recovery of damages and attorney fees [§1595(a)], but
required the plaintiff to wait until after the pendency
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of the criminal action [(b)(1)].® The 2008 reauthori-
zation provided criminalized obstruction into trafficking
and added facilitator liability for those who indirectly
but knowingly profited from the venture in reckless

the victim-survivor—to ease the transition
from bondage to freedom, with the under-
standing that there were emotional, social,
educational/vocational, mental and physical
disregard to use of force, fraud, and coercion against health costs of being trafficking:
the victim.!® The latter provided a stronger mecha-

nism for corporations to be held liable, as will be (a) Notwithstanding ~ section 3663  or

discussed subsequently. The Justice for Victims of
Trafficking Act (JVTA) of 2015 added to TVPRA
§1591(a) the acts of patronizing and soliciting and the
means of advertising; amended §1594 to direct assets
forfeited for the victim restitution order; and created
a mandatory $5000 per convicted person or entity to
support trafficking victim services. Examination of
restitution awarded by federal courts, however, shows
that this amendment has not been implemented
properly by prosecutors and/or judges. The award rate

3663A, and in addition to any other
ciwil or criminal penalties authorized by
law, the court shall order restitution for
any offense under this chapter.

(b) (1) The order of restitution under this

section shall divect the defendant to pay
the victim (through the appropriate court
mechanism) the full amount of the wvic-
tim’s losses, as determined by the court
under paragraph (3) of this subsection.

reported in 2012 before this revision was 36% and
afterwards in 2017 and again in 2018 was 27%.!!

Four sections of TVPA (with TVPRA changes in
bold) relevant to this article are:

US.C. § 1594 provided a mechanism by
which the Court could direct forfeited assets
for the mandatory restitution.

U.S.C. § 1590 made the following acts illegal:

“Whoever knowingly recruits, harbors, trans-

(d) The court, in imposing sentence on any

person convicted of a wiolation of this
ports, provides, or obtains by any means, any chapter, shall order, in addition to any
other sentence imposed and irrespec-
tive of any provision of State law, that
U.S.C. § 1591 further prohibited the traffick- such person shall forfeit to the United
ing [acts] involving children and the traffick- States—

ers’ use of force, fraud, or coercion [means] in:

person for labor or services of this chapter.”

(1) such person’s interest in any prop-
erty, real or personal, that was
involved in, used, or intended to
be used to commit or to facilitate the
commission of such violation, and
any property traceable to such

(a) Whoewver knowingly—(1) in or affecting
interstate commerce, recruits, entices, har-
bors, transports, provides, obtains, patron-
izes, or solicits of a person; or (2) benefits,
financially or by receiving anything of value, property; and
from participation in a venture which
has engaged in an act described in viola-
tion of paragraph (1), knowing that force,
fraud, or coercion described in subsection
(c)(2)will be used to cause the person to
engage in a commercial sex act, or that the
person has not attained the age of 18 years

(2) any property, real or personal, con-
stituting or derived from, any pro-
ceeds that such person obtained,
directly or indirectly, as a result
of such wviolation, or any property
traceable to such property.

(e) (1) The following shall be subject to forfeiture

and will be caused to engage in a commer-

to the United States and no property right

cial sex act, shall be punished as provided in

subsection (b) .12

U.S.C. §1593 provided a mechanism by which
the Court could give mandatory restitution to

shall exist in them:

(A) Any property, real or personal,
involved in, used, or intended to
be used to commit or to facilitate
the commission of any violation
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of this chapter, and any property
traceable to such property.

(B) Any property, real or personal,
which constitutes or is derived
from proceeds traceable to any
violation of this chapter.

(f) Transfer of Forfeited Assets.—

(1) In general. Notwithstanding
any other provision of law, the
Attorney General shall transfer
assets forfeited pursuant to this
section, or the proceeds derived
from the sale thereof, to satisfy vic-
tim restitution orders arising from
violations of this chapter.

(2) Priority.— Transfers pursuant to
paragraph (1) shall have priority
over any other claims to the assets

or their proceeds.

(3) Use of mnonforfeited assets.
Transfers pursuant to paragraph
(1) shall not reduce or otherwise

mitigate the obligation of a person
conwvicted of a violation of this chap-
ter to satisfy the full amount of a
restitution order through the use of
non-forfeited assets or to reimburse
the Attorney General for the value
of assets or proceeds transferred
under this subsection through the
use of nonforfeited assets.

CORPORATE LIABILITY

The hospitality sector—in particular, hotel/
motel companies or property management companies
as corporate entities—through their agents contrib-
ute either intentionally or negligently to harboring
sex trafficking victims who are forced to engage in
commercial sex acts.’® It would not be necessary for
a corporation without direct participation to be held
criminally liable under 18 U.S.C. § 1595(a)’s benefi-
ciary theory, so long as it can be shown that it: a.)
had knowledge or should have known sex trafficking
occurred on site; b.) had knowledge or reckless dis-
regard that the trafficked individual was a minor or
was subjected to force, fraud, or coercion; and c.) ben-
efited from sex trafficking.
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Consistent with 18 U.S.C. § 1591(a)(1), the hotel
employee does not have to be the personal implemen-
tor of “force, fraud, and coercion against a victim” to
be deemed guilty of sex trafficking."* Instead, the act
of renting the room to the trafficker—either knowing
or in reckless disregard of the fact that force, threat of
force, fraud, or coercion was being used as the method
for the adult victim to engage in commercial sex—
satisfies the “harboring” act. In regard to a child vic-
tim engaging in commercial sex, the employee would
be able through a “reasonable opportunity to observe”
that the victim was a minor."® As a corporate entity,
the hotel would be criminally liable through §1591(a)
(1) if it benefits financially from renting rooms to
sex traffickers, victims, or buyers such that the ven-
ture results in criminal violation of §1591. Moreover,
the hotel through U.S.C. §1593 should be asked by
the Court to provide renumeration to victims, which
would reduce the need for victims to implement civil
suits.’® A hotel, as a corporate entity, would not be
able to claim that it had no knowledge of its employ-
ee’s actions because the 2003 version of the TVPRA
contains the phrase: “which that person knew or
should have known has engaged in an act of violation
of this chapter.”

Corporations have been held criminally liable
for the criminal acts of their agents acting under their
authority since 1901 as established through US v. New
York Central and Hudson River R. Co (212 U.S. 509).

According to the U.S. Supreme Court:

We see no reason why a corporation cannot be
imputed with the knowledge of unlawful conduct
by its agents acting within the scope of their desig-
nated authority, which actions accrue to the profit
of the corporation. It is well established that corpo-
rations may, as a corporate entity, be held respon-
sible for damages in a torts action. In these cases,
liability is not imputed to the corporation because
it itself participated in the tortuous conduct, but
because the tortuous conduct was done for the
benefit of the corporation.

Moreover, U.S. law applies the broadest and most
encompassing model of corporate criminal liability,
the respondeat superior doctrine (a variation of the
vicarious liability doctrine; Pettit Grain & Potato Co. v.
N. Pac. Ry. Co.)."7 The respondeat superior doctrine
determines the corporation is liable for the deeds of
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its agents and employees (State v. Wohlsol, Inc.),'s
regardless of rank within the corporation hierarchy, if
(a) they acted in the course and within the scope of
their employment, and having the authority to act for
the corporation with respect to the corporate business
that was conducted criminally; (b) the agents acted,
at least in part, with the intent to advance the busi-
ness interests of the corporation; and (c) the criminal
acts were authorized, tolerated, or ratified by the cor-
porate management.'”

The employees in the hospitality industry are
uniquely positioned to identify sex trafficking victims
and to recognize the signs of commercial sex exploi-
tation by traffickers.”’ According to Polaris, 75% of
sex trafficking victim-survivors reported that they
used hotels; however, 94% of them indicated that
hotel staff never identified them as victims, showed
concern, or gave assistance.?! Indicators for front desk
staff include patrons pay for rooms in cash or pre-paid
card, absence of luggage particularly for stays involv-
ing multiple days, no identification for women, and
minors present during school hours or late at night.?
Other hotel staff, including housekeeping and room
service, should be aware when repeated requests for
extra towels and linens are made while cleaning ser-
vices are refused; multiple visitors loitering in the
hallway outside room doors and frequently entering
and leaving rooms; presence of a large number of
sexually-related items (e.g., condoms and lubricants);
and extended stay guests have few/no personal pos-
sessions; guest exhibit the following—restricted
communication with others, fear, malnourishment,
fatigue, poor hygiene, physical abuse, no control over
possessions (e.g., phone, 1D, money), anxiety, sub-
missive behavior, disorientation, disheveled appear-
ance, inappropriate dress for age and weather, and do
not leave the room unmonitored.?> Not surprisingly,
many of the behaviors listed above are the same as
those included in recent civil suits against hotels as
evidence that hotels “should have known,” but which
clearly demonstrates that the hospitality industry has
done little to interrupt trafficking activities.

Therefore, prosecutors must consider press-
ing criminal charges against private-sector corpo-
rate involvement of hotels in sex trafficking. The
first attempt by the U.S. to hold corporations liable
involved Gayatri Investments, LLC, which owned
and operated Oceanside Travelodge motel; the man-
ager, Vinod Patel and his son Hitesh were charged
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with conspiracy as a result of sex and drug trafficking
conducted by 35 gang members on the premises.?* The
government stated its intention to request the hotel
be forfeited, but in 2012 the case against the corpora-
tion and the manager’s son was dismissed.?> Next in
2015, the U.S. filed a civil suit against a N.C. Red
Roof Inn that had been used as a venue for child sex-
trafficking (and felony drug crimes), but settled the
case instead, forcing the owners to sell the property
and pay $175,000 penalty.26 Then U.S. v. Bhimani et
al. became the first case in which a hotel, as a corpo-
rate entity, was criminally charged in 2017 and then
convicted of sex trafficking (and drug trafficking)
offenses in 2020 for knowingly benefitting financially
and from participation in a trafficking venture on
hotel grounds.?” Accomplices to the offense of traf-
ficking (i.e., aiding and abetting, conspiracy) are also
guilty of this crime.?® [t should be noted that three of
the eight gang members found guilty of sex trafficking
received 17.5-, 20-, and 33-year prison sentences.?’

A typology containing four differing levels of
involvement—corporate defendants, active contribu-
tors, passive participants, and involuntary participants,
originally developed to explain labor trafficking, may
be employed to understand the roles hotels and their
employees play as harbors of sex trafficking.®®

The U.S. v. Bhimani et al. case is used to explain
the four levels of corporate liability for the sex traf-
ficking offenses.’!

1. Corporate defendants play both initiating and
coordinating roles in trafficking.
The Howard Johnson Hotel, and the gen-
eral manager, Bhimani, were convicted of
18 U.S.C. §§ 2; 1591(a)(1), (a)(2), and
(b)(1)—aiding and abetting sex traffick-
ing by force and coercion and of 18 U.S.C.
§ 1594(c)—sex trafficking by force and coer-
cion conspiracy. As the general manager,
Bhimani had authority and control in the
Howard Johnson Motel (e.g., hiring, fir-
ing) and his confessed criminal actions were
within the scope of his employment (see U.S.
v. Riley).’? He (and by extension the hotel)
provided the venue (rooms) for sex traffick-
ing knowing that the payments were the
product of criminal activity. Bhimani forced
the victims, whom he knew were being sub-
jected to violence, to have sex with him;
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when asked by the mother of a minor being
sex trafficked at the hotel if she was present
he denied it, which prevented the child’s
removal; and obstructed police investigation
by allowing traffickers to use false names and
warned them when the police were in the
building.

2. Active contributors become gradually aware
and then actively engaged in trafficking
activity and its associated fraudulent, coer-
cive or forceful recruitment and exploitation
through their direct and frequent interac-
tions with sellers and victims.

Hassam, the Vice President of Om Sri Sai—
which owned the Howard Johnson Hotel,
was found guilty of 18 U.S.C. § 1594(c).
Like Hassam, at least two employees sexu-
ally assaulted the victims**; however, it was
unclear if they were also charged.

3. Passive participants become aware at some
level that trafficking and/or exploitative
activities are occurring through peripheral
information, but do not actively contribute
to the crime.

The investigators determined that other
employees of the Howard Johnson Hotel
were aware that sex trafficking occurred
there and failed to help the victims or notify
the police.** These employees benefited from
the sex trafficking operation through their
salaries, which was possible due to the hotel’s
involvement in the sex (and drug) traffick-
ing, but were not charged. Additionally, the
local police classified the hotel as ‘high drug
crime area.’

4. Involuntary participants are the least aware of
trafficking/exploitive activities, but are con-
nected through shared economic or social
interactions, such as franchisors or corporate
brand owners.

As the corporate owner of Howard Johnson
Hotels, Wyndham Hotel Group could have
been prosecuted in this case (but it was
not). According to the Wyndham Group,
it worked with Polaris in 2014 to develop
comprehensive training and educational
tools for owners, franchisees, property-level
staff and employees to learn about traffick-
ing. Despite this claim, it was clear that the
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Howard Johnson Hotel where most of the
sex (and drug) trafficking activities in this
case occurred between 2014 and 2017 had

not complied with this directive.

CRIMINAL SANCTIONS AGAINST
HOSPITALITY CORPORATIONS

The past 20 years has shown that the TVPA, as
the main anti-sex trafficking legislation, and attempts
to enforce it has thus far have made minimal impact,
as evidenced by the paucity of successful convic-
tions in comparison to arrests.”> Hospitality, as one
of four private sector service providers—the other
three include finance, transportation, and communi-
cation—shares a complex legal-illegal involvement
with online commercial sex exploitation and sex traf-
ficking that results in corporate liability. According
to Polaris, traffickers use banks to deposit and launder
their earnings; planes, buses and taxi services to trans-
port their victims; hotel rooms to conduct their sex
trafficking business and lodging of victims; and, social
media platforms to recruit victims and advertise their
services. Until recently, corporations have not been
considered the main target of sex trafficking, yet they
are as much the beneficiaries as are the traffickers and
buyers.*

The private sector’s assistance is needed to disrupt
sex trafficking, but their cooperation has been minimal
at best—even when they implement policies—such as
the 1998 Code of Conduct for the Protection of Children
from Sexual Exploitation in Travel and Tourism (e.g.,
posters, training of employees on identifying signs of
human trafficking, reporting trafficking),’” there is
little oversight of parent companies over their fran-
chised hotels determining whether “required” policies
were being enacted. As indicated in the previous sec-
tion, Wyndham failed to ensure that their franchise,
Howard Johnson Hotel, had implemented their com-
pany’s required training program. In the face of 125
civil cases recently launched against them in 2019
under TVPRA of 2008 §1595(a),’® corporate brand
owners have submitted that they should not be held
accountable for sex trafficking occurring at individual
hotels because they did have “actual knowledge” of
its occurrence. Owners, however, have “exercise of
an ongoing and systematic right of control over [their
branded hotels]” and receive royalties for room rentals.

<
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As such, the Courts have ruled that they “knew or
should have known sex trafficking occurred,” such
as B.N. v. Wyndham Hotels & Resorts, Inc. and A.B.
v. Marriott Int’l, Inc.’® Hilton and Marriott indicated
that they had put policies in place to prevent traf-
ficking since the allegations against them occurred,
but the hospitality industry has demonstrated willful
blindness to their corporate responsibility’s to disrupt
trafficking for 20 years.** Thus, criminal sanctions
under §1591 against hospitality corporations harbor-
ing traffickers and their victims are needed to incen-
tivize actual and effective anti-trafficking responses
from the hospitality industry (e.g., mandated training,
monitoring, and accountability reports).4!

Case in point, there are no criminal conse-
quences (or financial incentives) when hotels fail to
enforce Connecticut’s 2016 Public Act No. 16-71.#
The bill was proposed in response to the large num-
ber of underage sex trafficking victims being referred
to the Department of Children and Families and the
inability of prosecutors to successfully charge even
one trafficker with this felony crime.¥ The original
bill aimed to regulate the role that lodging properties
had in sex trafficking by banning hourly room rates,
requiring six-month policy on record keeping, and
mandating employee awareness training. The actual
legislation did not include enforcement, financial, or
regulatory measures needed for it to be successful in
helping to combat sex trafficking, such as charging
owners with a Class A misdemeanor if they failed to
train their employees in identifying trafficking by the
2017 deadline (many have not); allocating funding
for the training initiative to incentivize hotels and pay
instructors; or assigning a government body to verify
compliance by all properties.*

CONCLUSION

The only way to combat the complex crime of
domestic sex trafficking is to foster the partnership
of the private sector in hospitality with law enforce-
ment. To enforce the TVPRA mandate—prosecute,
protect, and prevent trafficking,* a carrot-and-stick
paradigm must be implemented. The carrot method
(similar to what the Earn it Act 2020 does for Internet
service providers) would entail providing criminal
immunity when hotels show that they have a policy
in which employees are given mandated training by
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professionals in trafficking, monitoring their employ-
ees’ ability to implement what they learned, and dem-
onstrate their accountability through yearly reports.#
Based on the hospitality industry’s past failure to over-
see their own policies, the carrot method should not
be considered the first option.

The stick method of holding hotel corpora-
tions criminally liable produces three main bene-
fits.*” First, the corporations profiting from victims’
misery should repay both the individuals who were
directly victimized and society which was indirectly
victimized by online commercial sexual exploita-
tion and trafficking. Currently, criminal suits under
TVPA provide little, if any, financial restitution to
victims (U.S.C. §1593, §1594),% forcing victim-
survivors to seek relief through long, drawn-out and
expensive civil suits that cannot begin until after
the criminal case is completed (U.S.C. §1595(b)).
In 2019, only 38% of the 176 defendants convicted
of sex trafficking were ordered to pay victim res-
titution to the 226 victims (ranging from $80 to
$2,055,860, totaling $9,831,625) and 19% paid
the $5000 special assessment.* Each girl or woman
being sex trafficked is estimated to earn $100,000
per year.”® Even more disconcerting is the fact few
victims have actually received court-ordered res-
titution. Only $987 of the $4,018,988 (.025%) in
court-ordered restitution from 2015 and $257,499
of the $9,166,689 (2.8%) from 2016 has been
paid.”! As for society, trafficking pulls at the threads
of social cohesion, therefore it is important to show
that entities contributing to the violation of human
rights will be penalized. Additionally, when resti-
tution is not forthcoming, the victims’ reliance on
society increases in terms of health care and finan-
cial support. The courts are currently burdened with
both criminal and civil cases from trafficking. If the
main mechanism for restitution is derived from
criminal cases, then the need for civil ones is greatly
reduced.

Second, corporations held criminally liable for
trafficking would be given the proper incentive to
reform and rehabilitate. Courts can use corporate
liability statutes to fine, dissolve, reorganize, suspend,
or close businesses found to be guilty in aiding sex
trafficking.”? In some cases, imposing fines and fir-
ing employees directly involved may be sufficient, in
other cases the corporation may need to be reorga-
nized or sold, with sale of the hotel forfeited for the
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victim restitution. The corporate brand owners must
be held to a high standard of oversight, one in which
it ensures that training provided to employees aimed
at identification of sex trafficked persons and policies
for how to respond must be assessed periodically to
determine whether it is being enacted.

Third, deterrence for corporations will only occur
if wrongful conduct—that is, encouraging, failing to
prevent, and/or allowing by turning-a-blind-eye to sex
trafficking—is punished.>® Prosecution sends the mes-
sage to the hospitality industry that pretending igno-
rance when it indirectly profits from sex trafficking is
no longer possible. The recent precedent case, U.S. v.
Bhimani et al., will become a guide for future prosecu-
tors to hold hotels criminally liable and is likely the
impetus needed for the hospitality industry to truly
become engaged in combating sex trafficking.
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